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ORPHAN WORKS        
in CONTEXT



ORPHAN WORKS

A work is an orphan work if the copyright
owner(s) cannot be identified or located by
someone seeking permission to use the work.

Works become orphaned for various reasons:

§ Copyright arises at the point of creation and is 
not contingent on any formalities [so, no 
registration is required]

§ The length of the copyright term [life + 70 years, 
or longer]: tracking a chain of title over a long 
period of time can be incredibly complicated

§ Organisations become bankrupt or simply cease to 
exist

§ Poor record keeping and information management



STATUTORY PRESUMPTIONS

Section 139(4) of 2000 Act (Ireland):

Where a name purporting to be the author or the
owner appears on copies of a work … that is
admissible unless the contrary is proved

A person shall be presumed not to have made
work during the course of employment

If the name is of the person who first lawfully
made the work available, that person shall be
presumed to be the author



CLARIFY TERM DURATION      
(NO PERPETUAL COPYRIGHT)

Copyright Bill 2018 (s.7):

The copyright in a literary, dramatic,
musical or artistic work, or an original
database, shall expire 70 years after the
death of the author irrespective of –

(a)The date (if any) on which the work is
first lawfully made available to the
public, or

(b)Whether the work is ever lawfully made
available to the public



EU ORPHAN WORKS DIRECTIVE

The Orphan Works Directive required Member
States to introduce a copyright exception to
enable certain types of use with certain types
of orphan works

§ BENEFICIARIES: publicly accessible libraries, 
educational establishments and museums, archives, 
film or audio heritage institutions and public-
service broadcasting organisations

§ SCOPE: books, journals, newspapers, magazines and 
other writings, as well as phonograms, 
cinematographic and audiovisual works

§ CRITERION: a diligent search must be carried out 
for each work prior to the use of that work



EU ORPHAN WORKS DIRECTIVE

Once a work has been designated as an orphan,
beneficiary organisations are permitted to make
use of the work in various ways:

§ Copying the work for the purposes of 
digitisation, indexing, cataloguing, 
preservation and restoration

§ Communicating the work to the public, 
including making it available online

All use must be directed towards the
institution’s public interest mission, and
commercial use is not authorised under the
Directive



ORPHAN WORKS in IRELAND

Regulation S.I. No. 490/2014 - European Union
(Certain Permitted Uses of Orphan Works)

The law was enacted on the 29th of October 2014
and published on 31st of October 2014, closely
following the text of the OWD



ORPHAN WORKS        
in PRACTICE



ORPHAN WORKS in PRACTICE



ORPHAN WORKS in PRACTICE



ORPHAN WORKS in IRELAND



TCD: DIGITAL COLLECTIONS

TRINITY COLLEGE DUBLIN
Clarke Stained Glass Studios 
Collection

Clarke Studios: Correspondence

Scotch Presbyterian Church, The 
Mall, Armagh: Letter from Miss 
A. N. Graham to William Dowling

Item: IE TCD MS 6086/11/1-61 
Digital No: MS6086-11-5_1





ORPHAN WORKS in IRELAND



WE NEED to TALK  
about ORPHAN WORKS



LIMITATIONS 
of the OW DIRECTIVE

The Directive applies only to the use of
books, journals, newspapers, magazines and
other writings, as well as phonograms,
cinematographic and audiovisual works

So: free-standing artistic works do not fall
within remit of the Directive (although
embedded works are allowed)



LIMITATIONS 
of the OW DIRECTIVE

For unpublished material, the Directive
should only apply when the work ‘has been
made publicly accessible ... with the
consent of the rightholder’ (A.1(3))

§ Deposit of third party material?

§ Correspondence, and so on?

§ Anonymous works?



LIMITATIONS 
of the OW DIRECTIVE

Unpublished material can only be used
‘provided that it is reasonable to assume
that the rightsholders would not oppose the
uses referred to in Article 6’ (A.1(3))

§ When will it be reasonable to assume 
there would be no opposition?

§ Case by case basis?

§ Evidence from other digitisation 
initiatives?



LIMITATIONS 
of the OW DIRECTIVE

If a rightsholder reappears, and puts an end
to the orphan work status of their work, the
Directive requires that Member States ensure
they are provided with fair compensation for
the use that has been made of their work

§ Will the prospect of possible future costs
deter reliance on the OW exception?

§ What constitutes ‘fair compensation’?

§ Can ‘no compensation’ be considered to be
‘fair compensation’?



LET’S TALK       
about OWLS



UK ORPHAN WORKS      
LICENSING SCHEME

At the same time as the Directive was
implemented in the UK, the government
implemented the Orphan Works Licensing
Scheme (OWLS)

§ applies to all types of copyright work

§ anyone can apply for a licence

§ enables commercial and non-commercial use

§ non-exclusive licence granted by the IPO
for seven years

§ contingent on paying an application fee
and a licence fee



UK ORPHAN WORKS      
LICENSING SCHEME



UK ORPHAN WORKS      
LICENSING SCHEME



TYPE OF WORK TOTAL % WITHDRAWN

STILL VISUAL 629 73 [tbc]

WRITTEN 203 23.5 30

SOUND RECORDING 18 - 4

MOVING IMAGE 6 - 2

MUSIC NOTATION 6 - 3

SCRIPT AND 
CHOREOGRAPHY

1 - 1

UK ORPHAN WORKS      
LICENSING SCHEME



DEAN STREET 
PRESS

64 LICENCES 
for early to 
mid-20th
CRIME NOVELS
COMMERCIAL 
USE











THE ELEPHANT        
in the ROOM



DILIGENT SEARCH

Both the EU-wide orphan works exception and
OWLS are contingent on conducting a DILIGENT
SEARCH for the owner(s) of every work to be
used

Orphan Works Regulations (Ireland): ‘a
relevant body shall … ensure that a
diligent search is carried out in good
faith in respect of the relevant work’

OWLS Regulations (UK): ‘a diligent search
must compromise a reasonable search of the
relevant sources to identify and locate the
right holders’



DILIGENT SEARCH       
RELEVANT SOURCES (OWD)

The sources that are appropriate ... shall include
at least the relevant sources listed in the Annex
(A.3(2)):

TYPE OF WORK RELEVANT SOURCES

PUBLISHED BOOKS Legal deposit, library catalogues, 
CMOs, existing databases and 
registries, WATCH, VIAF, ARROW, etc 

NEWSPAPERS, 
MAGAZINES, JOURNALS 
and PERIODICALS

ISSN, library catalogues, legal 
deposit, databases of relevant CMOs

VISUALS WORKS … in 
BOOKS, ETC

Sources above, databases of relevant 
CMOs and picture agencies

AUDIOVISUAL WORKS 
and PHONOGRAMS

Legal deposit, producers’ 
associations, library databases, 
CMOs, etc



DILIGENT SEARCH       
RELEVANT SOURCES (IRELAND)

Schedule to the 2014 Regulations:

TYPE OF WORK RELEVANT SOURCES

PUBLISHED BOOKS Legal deposit, library catalogues, 
CMOs, existing databases and 
registries, WATCH, VIAF, ARROW, etc 

NEWSPAPERS, 
MAGAZINES, JOURNALS 
and PERIODICALS

ISSN, library catalogues, legal 
deposit, databases of relevant CMOs

VISUALS WORKS … in 
BOOKS, ETC

Sources above, databases of relevant 
CMOs and picture agencies

AUDIOVISUAL WORKS 
and PHONOGRAMS

Legal deposit, producers’ 
associations, library databases, 
CMOs, etc

NOT PUBLISHED OR 
BROADCAST

Those sources listed above that are 
relevant



DILIGENT SEARCH       
RELEVANT SOURCES (IRELAND)

Schedule to the 2014 Regulations:

TYPE OF WORK RELEVANT SOURCES

PUBLISHED BOOKS

THE SAME as the         
ORPHAN WORKS DIRECTIVE

NEWSPAPERS, 
MAGAZINES, JOURNALS 
and PERIODICALS

VISUALS WORKS … in 
BOOKS, ETC

AUDIOVISUAL WORKS 
and PHONOGRAMS

NOT PUBLISHED OR 
BROADCAST

RELEVANT SOURCES from those       
LISTED ABOVE







BUT WHAT DOES      
any of this MEAN?



DILIGENT SEARCH and 
MASS DIGITISATION



DIGITISING THE EDWIN 
MORGAN SCRAPBOOKS
(digitisingmorgan.org)



§ Edwin Morgan (1920-2010), the 
first Scots Makar (National 
Poet of Scotland)

§ 16 Scrapbooks, created 
between 1930s-1960s

§ 3,600 pages full of third-
party copyright material

§ 30 page sample from Book 12 
(10% sample), 1954-1960

§ 380 individual cuttings, with 
432 literary or artistic 
works (some cuttings 
contained multiple works)

§ 52% of the cuttings were 
orphan works 

§ diligent search = 8 years and 
approximately £180K



DILIGENT SEARCH and       
MASS DIGITISATION

Digitising the Edwin Morgan Scrapbooks:

The costs and challenges of rights clearance
activity are a significant barrier to the
digitisation of cultural heritage collections.
Existing literature evidences this reality, and
our research – the first major UK study
concerning the concept of diligent search since
the introduction of the Directive and OWLS –
confirms that diligent search and mass
digitisation are fundamentally incompatible
however light-touch the nature of the diligent
search obligation.



DILIGENT SEARCH and       
MASS DIGITISATION

Digitising the Edwin Morgan Scrapbooks:

The costs and challenges of rights clearance
activity are a significant barrier to the
digitisation of cultural heritage collections.
Existing literature evidences this reality, and
our research – the first major UK study
concerning the concept of diligent search since
the introduction of the Directive and OWLS –
confirms that diligent search and mass
digitisation are fundamentally incompatible
however light-touch the nature of the diligent
search obligation.

DILIGENT SEARCH and             
MASS DIGITISATION are   
FUNDAMENTALLY INCOMPATIBLE



DILIGENT SEARCH     
and the CROWD



EnDOW (“Enhancing access through Distributed
Orphan Works clearance”): facilitating rights
clearance based on crowd-sourcing certain
phases of the diligent search process ...



Annesley House
7/12/15 

So sorry to decline but I have 
a heavy cold & don't feel up to 
going out at night I could 
scarcely get through my lecture 
on Friday. I was so hoarse, the 
weather was wretched. & 
audience very small. I hope 
Miss Hayden will have a good 
crowd tonight.
C.K. 

Letter to Hanna Sheehy Skeffington, December 1915
letters1916.maynoothuniversity.ie/explore/letters/3309







DILIGENT SEARCH     
on the GROUND



DILIGENT SEARCH in PRACTICE



Diligent Search activity:
§ The Orphan Works Register
§ Internet-based reverse image 

searches (Google, PicScout
and Tineye)

§ Association of Photographers

§ British Association of 
Picture Libraries and 
Agencies

§ British Institute of 
Professional Photographers

§ 25 minutes, in one day

DILIGENT SEARCH in PRACTICE



TAKING      
REASONABLE RISKS



§ Works that we deemed to be 
insubstantial and so did 
not require permission (84 
works in total)

§ For only 10 of the 226 
identified orphans did we 
make use of the Directive 
or OWLS (five each)

§ 19 works for which 
permission was offered 
subject to a fee, from £15 
to $2000 (no fees paid)

§ No response from five 
copyright owners (we were 
confident of contact 
details for only two of 
these five)







Regarding copyright material for which we could
not secure express permission – either because
we could not identify the owner concerned or
because permission was contingent upon payment
of a fee – we reproduce it here in accordance
with sections 29 and 30 of the Copyright Designs
and Patents Act 1988 (the CDPA) permitting use
for non-commercial research and for the purposes
of criticism, review and quotation …

If you are the owner of any material that
remains in copyright, and you consider that our
use of the material does not fall within the
scope of the copyright exceptions referenced
above, or is not otherwise lawful, then please
contact us so that we can discuss this issue and
hopefully address any concerns you may have.



PAYING it      
FORWARD





THANK YOU 
FOR LISTENING

r.deazley@qub.ac.uk


